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~ Dear Sirs Opinion Nol 0-4Q01
Ret Justices of the Peaae -« Con-
stebles - Fees of office =
Article 1071, C. C. P., is
uneconstitutionsal,

Your request for opinion has been received ang
carefully considered by this department, ¥e qQuote from
your request as follows:’ '

_ "¥i1) you pleass give me an opinion on
the liability of the County on the following
hypothetiocal ocasei

~ "“yhers & ocomplaint bas been filed in the
‘Juetice Court for the violation of Article I
Seotion 4,(d) of the Texas Liguor Control Aot}
a wvarrant of arrest is issued} the Conatablas
-axecuted the warrant, and brought the defend=-
ant befors the Justice of the Peace} an examin-
ing trisl is held, and the defendant is com-
mitted to jall; the complaint is transferred
to the County Court, and there docketedt the
defendant ia brought before the Judge on the
complaint and informstion filed, and is assgess-
ed a fins of $100,00 and cost, and on his plas
of guilt, is committed to the jail, where he
lsys the same cut at the rate of $3.C0 per day.

*"QUESTIONt Is ths county lawfully &nd
lsgally liable for one-half of the fees charged
by the Justice of the Peace and Constable under
Article 1071 and 1072 of the Code of Criminal
Procedure?
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"The second question I would like to
have your department answer 1s; Is Article
1071 of the Code of Criminal Yrooedure &
violation of any constitutionsl provisions.

"The third question is; is the County
1iable to the Justice of the Poasce and Conw
gtatle for the fees in the Justlice Court,

"whaere the complaint is dismissed in the
Couaty Court. In other words, ifr five or
six casaes should be riled against cne dew-
fencant, and the defendant agreed to plead
sullty {n one cese, and the State dismissed
the other four cesses, ia the County lieble
to the Justics of the Peace and Constable
for the four cases dismissed.”

Article 1055, V. A. C. Co Po, reads as follows:

"The county ehall not be liable to thas
officer and witness having costs in a mise~
demeanor case whers defendant peys his fine
and costs., The county shsll be liable for
cne~half of the fees of the officers of the
Court, when the defendant fells to pay his
fine and lays hls fine out in the oounty
Jail or discharges the sane by means of
working such fine out on the county resds
or on any eounty project. And to pay such
half of costs, the County Clerk shall isgue
his werrant on the County Treasurer in favor
of such officer to be paid out of the Road
and Bridge Yund or other funds not othere
wise appropriated,”

Article 1072. Ve A0 Co C, Po. reads as followst

"3heriffs and constables serving pro-
cess and attending any examining court in
the examination of e misdemsanor case shall
be entitled to such fees as are allowed by
law for saimilar services in the trial of
such cases, not to exceed three dollars in
any cne c¢ese, to be raid by the defendant
in case of final eonvictlon,"” ,

Opinions Noa, 0-1883, 0-2877 and G-3057 of this de-
pertment passed on your first question., These opinions snswar
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your firgt question in the affirmative, However, in these
opinions no question was raised as to the constitutionality
of Article 1071, V. As Ce Co P. This department, however,
in answering the gquestion in the affirmative  with respsct
t0 Justices of the Peace expressly stated, in opinions Nos,
0-1823 and 0-3057, that this department aid not pass on the
constitutionality of Article 1071l. V¥We encloses harewith
coples of said opinions for your information,

Your second Qquestion dirsotly raisss the consti-
tutionality of Article 1071, V. A. C. C. P., and we will
proce¢d to answer this question,

Article 1071, V. A. C. C. P., reads as follows:

"Juatioces of the peace who sit as an
examining sourt in misdemeanor cases shall
be entitled t6 the same fess allowed by law
to such justices for similay services in the
trial of such cases, not to exceed three
dollars in any one oase, to be d by the
defendant in case of Tinal conviotion,.”

' ¥%e perveive from this artiole that ths jJustice's
right to compensation depends upon the final convietion of
the defendant. If the justice binds the defendant over to
the ocourt having jurisdiection of theluffense, and the de~
fendant is finally eonvicted the justice will receive re-
muneration. If the justic¢e d4oes not bind the defendant

over, he will not reseive any remunerstion. Does the fustice
have any pscuniary interest in binding over the defendant?

¥e thipnk so because this is the only way in which he has

eny chance to receive remuneration under Article 1071,

V. A. C- CC Fo :

Article 5, Sectlon 11, of our Stete Ccastitution
provides: : : )

"No judge ehall sit in any case wherein
he may be interested.”

The cagse of Ex parte Kelley, 10 S. W. (24) 728,

' held Article 10868, C. C. P.,, 1925, unconstitutional as be-
ing in violation of Article 5, Beotion 1l of our State Con-
stitution., This article allowed fees to Justices of the
pesce in cases of conviotion of defesndants and allowed none

.for ecquittals,



-

218

Honorable W. K. MoClain, Page 4

We quote from the case of Ex Parte Owens, 13

S. We {24) 372, as follows:

"On December 1, 1927, a judgment of
conviction was entered against appellant
in the county court of Recogdoches county
for the offense of disturbing religious wor-
ship, and a fine of 425 was therein ansessed,
together with 150,05 costs. On the 224 day
of Decambar, 1927, a oppies pro fine was is-
sued under suech judgment and appelleant ar-
rested. .Thereafter shke sued out a writ of
habeas corpus, and was remanded on a hearing
to the custody of the sheriff of Nacogdoches
County, frox which judgment she has &ppesled,

"Appellant presents the polnt that she
is 1llegally restrained, in that she was con-
victed in the Jjustice court of Keacogdochos
county on & trisl hud before & justiocs of
the peace who had taken the complaint against
appellant and who was disquelified dy virtue
of his 1lnterest in the matter arising from
the fect that his compensation depended solely
upon & conviction, and that from & judgment
finding her guilty in sush justice court she
appszled to the county court with the result
aforesaid. '

“The agreed statement of fects eppearing
in the reocord is somewhat ambiguous, but it
i fairly inferable therefrom that the afore-
suld prosecution in the county court of Nacoge-
doches county, Tex,, was but a continuation of
the void proceeding in justice court, and that
appellant was tried and cocnvicted upon the
complalnt only brought up from said justioe

‘court, The record further shows that, of the

costs essessced sageinst appellant, the amount
of {t4 was justice court costs, pert cof which
were claimed by %nd texed for the justice of
tke paace before whom reletor wae originelly
trisd. It has been pointedly decilied in the

- ecase of Ix parte Kelly (Tex. Cr. App.) 10

Se Wo (24) 728, that a Justice of the peace
is disqualified tc try criminsl cases undar
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the law as it existed prior to said opinion
which zranted to him fess only in the svent
of oconviction., See, also, Ex parte Taylor

west (No. 10995 Tex. Cr. App.) 13 S. W. (24)
216, dvcided December 19, 1928, not yet orfrfi-
¢lally reported,

“The aprellant having brought hersalf
within the rule laid down in these cases
makes 1t our duty to order her discharge for
the reasons which have already deen fully
stated and whioch we do not feel it necessary
to here repeat,"”

In answer to your second question we respectfully
advise that it is our orinion that Artiecle 1071, V. A. C. C. P.,
. 18 in violation of Article 5§, Seotion 1l of our State Consti~
tution and therefore unoonstitutional.

It follows that opinions Noa., 0«1823, 0-2877 and
03057 of this department should be overruled in so far as
they allow fees to Justioces of the peace under Article 1071,
V. Ae Ce. Co P, Ye think Oplnionl Nos. 0=1823 and 0-2877 are
oorreot in soc far as they apply to eonstsblea. This answers
your first question. )

In answer to your third uneation 1t s our opinion
that the eounty would not be_liablé to the constable for 4is~
missed cases, for in such instances the defendant would not
be convicted and would have no fines to lay out or work out
as contemplated by Article 1085, V. A. 0. C. P,, and es pointed
out above the justices of the peace would be entitlad %0 no fees
whatoever under Artiocle 1071, V. A. C. C. P,

Opinion No. O=3057 is hereby cverruled in its entirety.
Orinion Yoas, 0-1823 and 0-2B877 of this &epartment are overruled
in 80 far ag they confliect with this opinion,

Yours very truly
ATTOUNREY GENERAL CF TTXAS

¥m. J. Tanning
Assistant
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